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(e) In actions not based on an indict-
ment, if the D&S Committee finds that 
the contractor’s submission in opposi-
tion to the suspension raises a genuine 
dispute over facts material to the sus-
pension, the D&S Committee shall sub-
mit to the suspending official the in-
formation establishing the dispute of 
material facts. However, the D&S Com-
mittee must first coordinate any fur-
ther proceeding regarding the facts in 
dispute with the Department of Justice 
or with a State prosecuting authority 
in a case involving a State jurisdiction. 
VA will take no further action to de-
termine disputed material facts pursu-
ant to this section or 809.470 if the De-
partment of Justice or a State pros-
ecuting authority advises VA that ad-
ditional proceedings to make such a 
determination would prejudice Federal 
or State legal proceedings. 

(f) If the suspending official agrees 
that there is a genuine dispute of mate-
rial facts, the suspending official shall 
refer the dispute to the designee for 
resolution pursuant to 809.470. 

809.470 Fact-finding procedures. 

The provisions of this section con-
stitute the procedures to be used to re-
solve genuine disputes of fact pursuant 
to 809.406–3 and 809.407–3 of this chap-
ter. The DSPE shall appoint a designee 
to conduct the fact-finding. OGC shall 
represent VA at any fact-finding hear-
ing and may present witnesses for VA 
and question any witnesses presented 
by the contractor. The hearings shall 
be conducted in Washington, DC. The 
proceedings before the fact-finder will 
be limited to a finding of the facts in 
dispute, as determined by the debar-
ring or suspending official. The fact- 
finder will establish the date for the 
fact-finding hearing, normally to be 
held within 45 working days of the sub-
mission of the dispute. 

(a) The Government’s representative 
and the contractor will have an oppor-
tunity to present evidence relevant to 
the facts at issue. The contractor may 
appear in person or through a rep-
resentative at the fact-finding hearing. 
The contractor may submit documen-
tary evidence, present witnesses, and 
confront any person the agency pre-
sents. 

(b) Witnesses may testify in person. 
Witnesses will be reminded of the offi-
cial nature of the proceedings and that 
any false testimony given is subject to 
criminal prosecution. Witnesses are 
subject to cross-examination. Hearsay 
evidence may be presented and will be 
given appropriate weight by the fact- 
finder. 

(c) The proceedings shall be tran-
scribed and a copy of the transcript 
shall be made available at cost to the 
contractor upon request, unless the 
contractor and the fact-finder, by mu-
tual agreement, waive the requirement 
for a transcript. 

(d) The fact-finder shall determine 
the disputed fact(s) by a preponderance 
of the evidence. As required by FAR 
9.406–3(d)(2)(i) and 9.407–3(d)(2)(i), writ-
ten findings of fact shall be prepared by 
the fact-finder. A copy of the findings 
of fact shall be provided to the debar-
ring or suspending official, the Govern-
ment’s representative, and the con-
tractor. 

Subpart 809.5—Organizational 
and Consultant Conflicts of In-
terest 

809.503 Waiver. 
The HCA is delegated authority to 

waive any general rule or procedure of 
FAR Subpart 9.5. As provided at FAR 
9.503, this authority may not be redele-
gated. 

809.504 Contracting officer respon-
sibilities. 

(a) A contracting officer must deter-
mine whether awarding a contract will 
result in an actual or potential conflict 
of interest for the contractor. 

(1) The contracting officer will make 
a conflict of interest determination 
after reviewing information submitted 
by offerors, evaluating information 
gathered under FAR 9.506, and exer-
cising his or her own judgment. 

(2) In evaluating possible organiza-
tional conflicts of interest, the con-
tracting officer may obtain the advice 
of legal counsel and the assistance of 
technical specialists. 

(b) If the contracting officer deter-
mines that there is no way to avoid or 
mitigate an organizational conflict of 
interest arising from a contract award, 
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the contracting officer may disqualify 
the offeror from award under FAR 
9.504(e). 

(c) Even if awarding a contract will 
result in an organizational conflict of 
interest, the contracting officer may 
request a waiver from his or her HCA if 
awarding the contract is in the best in-
terests of the Government. 

(1) Before granting a waiver request 
under this paragraph, the HCA must 
obtain the concurrence of OGC. 

(2) If the HCA grants a waiver re-
quest, the contracting officer may set 
contract terms and conditions to re-
duce any organizational conflict of in-
terest to the greatest extent possible. 

(d) In any solicitation for the serv-
ices addressed at FAR 9.502, the con-
tracting officer must require that each 
offeror submits a statement with its 
offer disclosing all facts relevant to an 
existing or potential organizational 
conflict of interest involving the con-
tractor or any subcontractor during 
the life of the contract (see 809.507–1(b) 
and 852.209–70). 

809.507 Solicitation provisions and 
contract clause. 

809.507–1 Solicitation provisions. 

(a) While conflicts of interest may 
not presently exist, award of certain 
types of contracts may create potential 
future organizational conflicts of inter-
est (see FAR 9.508 for examples). If a 
solicitation may create a potential fu-
ture organizational conflict of interest, 
the contracting officer shall insert a 
provision in the solicitation imposing 
an appropriate restraint on the con-
tractor’s eligibility for award of con-
tracts in the future. Under FAR 9.507– 
1, the restraint must be appropriate to 
the nature of the conflict and may ex-
clude the contractor from award of one 
or more contracts in the future. 

(b) The clause at 852.209–70, Organiza-
tional conflicts of interest, must be in-
cluded in any solicitation for the serv-
ices addressed in FAR 9.502. 

PART 810—MARKET RESEARCH 

Sec. 
810.001 Market research policy. 
810.002 Market research procedures. 

AUTHORITY: 38 U.S.C. 8127 and 8128; 40 
U.S.C. 121(c) and (d); and 48 CFR 1.301–1.304. 

SOURCE: 74 FR 64630, Dec. 8, 2009, unless 
otherwise noted. 

810.001 Market research policy. 

When conducting market research, 
VA contracting teams shall use the 
VIP database, at http://www.VetBiz.gov, 
in addition to other sources of informa-
tion. 

810.002 Market research procedures. 

Contracting officers shall record VIP 
queries in the solicitation file by print-
ing the results of the search(s) along 
with specific query used to generate 
the search(s). 

PART 811—DESCRIBING AGENCY 
NEEDS 

Subpart 811.0—Definitions 

Sec. 
811.001 Definitions. 

Subpart 811.1—Selecting and Developing 
Requirements Documents 

811.103 Market acceptance. 
811.103–70 Technical industry standards. 
811.104 Use of brand name or equal purchase 

descriptions. 
811.104–70 Brand name or equal purchase de-

scriptions. 
811.104–71 Purchase description clauses. 
811.104–72 Limited application of brand 

name or equal. 
811.104–73 Bid samples. 
811.104–74 Bid evaluation and award. 
811.104–75 Procedure for negotiated procure-

ments. 
811.105 Items peculiar to one manufacturer. 
811.107 Contract clauses. 

Subpart 811.2—Using and Maintaining 
Requirements Documents 

811.202 Maintenance of standardization doc-
uments. 

811.204 Contract clause. 

Subpart 811.4—Delivery or Performance 
Schedules 

811.404 Contract clause. 

Subpart 811.5—Liquidated Damages 

811.501 Policy. 
811.503 Contract clause. 
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